IMPORTANT NOTICE

This information is for individuals who are planning to leave Govern-
ment service. It identifies statutes and regulations that restrict or other-
wise affect activities of Government personnel while they are seeking
employment. Because restrictions are dependent on specific facts, and
because this information is a summary of the rules, you should contact

us to discuss particular situations.

Advice from TCJA ethics counselors with respect to these matters is
advisory only, and is provided in accordance with 5 C.F.R. 2635.107
and 41 U.S.C. 423 (Procurement Integrity Aci). Ethics counselors are acting
on behalf of the United States, and not as your personal representative.
There is no attorney-client relationship created by a consultation on

these matters.

Employment Restrictions After Leaving DOD: For 1
year after a designated date, you may not accept compen-
sation from the concerned contractor on a $10 million+
DOD contract on which you performed designated ser-
vices.

RULE: For 1 year after a designated date*17}, former
Government officials may not accept compensation from
the concerned contractor (for DOD purposes, concerned
contractors are prime contractors) on a $10 million+ DOD
competitively awarded or non-competitively awarded
contract if the former officials served or acted in any of
the following capacities: (48 C.F.R. 3.104-4(d))

Procuring contracting officers, source selection authori-
ties, members of source selection evaluation boards, and
chiefs of financial or technical evaluation teams
*Designated date for purposes of this subparagraph
means:

e Ifyou served on the date of selection, but not the date
of award - Date of selection.

e Ifyou served on the date of award - Date of award of
the contact.

e Ifyou served in one of the above capacities but
ceased doing so before the date of selection or award
— Date you last served in one of the above capacities.

Program managers, deputy program managers, and ad-
ministrative contracting officers. {Designated Date: Last
date of service in one of the listed positions.

Officials who personally made any of the following deci-

sions—

e to award contracts, subcontracts, or modifications of
contracts or subcontracts, or task or delivery orders in
excess of $10,000,000

e to establish overhead or other rates valued in excess of
$10,000,000

e to approve issuance of a contract payment in excess of
$10,000,000, or

e to pay or settle a claim in excess of $10,000,000.

tDesignated date means: date of decision in this paragraph.

Compensation - any form of compensation provided di-
rectly or indirectly for services rendered as an employee,
director or consultant.

8310 million+ - determined by the following:

e  Contract, including all options - value or estimated
value at the time of award.

e Indefinite-delivery/indefinite quantity or requirements
contract - total estimated value of all orders at the time
of award

e Any multiple award schedule contract, unless contract-
ing officer documents a lower estimate

e Basic Ordering Agreement - value of delivery order,
task order or order

e Claims - amount paid or to be paid in settlement

e Negotiated overhead or other rates - estimated mone-
tary value, when applied to the Government portion of
the applicable allocation base.

EXCEPTION: You may accept compensation from any division or
affiliate of the contractor that does not produce the same or similar
products or services as the entity responsible for the contract.

Same or similar - It is DOD guidance that a product or ser-
vice must be “dissimilar enough” from that under the con-
tract to warrant use of the exception. It is not sufficient that
the product or service is produced by a division on the com-
mercial, as opposed to the government, side of the contrac-
tor. Any amount of the “same or similar” product or ser-
vice is sufficient to trigger the compensation ban.
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PROCUREMENT INTEGRITY ACT CONSIDERATIONS

ONCE YOU HAVE STARTED SEEKING EMPLOYMENT

WITH A BIDDER OR OFFEROR, YOU MAY NOT TAKE

ANY OFFICIAL ACTION IN A $100,000+ DOD PRO-

CUREMENT.

AN AGENCY OFFICIAL MAY NOT PARTICIPATE PERSONALLY AND
SUBSTANTIALLY IN A $100,000+ DOD PROCUREMENT WHEN
SEEKING EMPLOYMENT WITH A BIDDER OR OFFEROR IN THE
PROCUREMENT. (28 C.F.R. 3.104-4(C))

$100,000+ DOD PROCUREMENT - DOD ACQUISITION, USING
COMPETITIVE PROCEDURES AND APPROPRIATED FUNDS, FOR A
CONTRACT IN EXCESS OF THE SIMPLIFIED ACQUISITION THRESH-
OLD, CURRENTLY $100,000.

PERSONAL AND SUBSTANTLAL PARTICIPATION - YOU MUST BE
“PERSONALLY AND SUBSTANTIALLY” INVOLVED WITH THE PRO-
CUREMENT TO BE DISQUALIFIED. THIS MEANS THAT YOU ARE
DIRECTLY PARTICIPATING OR THAT ONE OR MORE OF YOUR
SUBORDINATES, WHOM YOU ARE ACTIVELY AND DIRECTLY SU-
PERVISING, 1S PARTICIPATING. "PERSONAL AND SUBSTANTIAL
PARTICIPATION" MEANS ACTIVE AND SIGNIFICANT INVOLVE-
MENT IN ANY OF THE FOLLOWING ACTIVITIES DIRECTLY RE-

LATED TO THE PROCUREMENT:

o DRAFTING, REVIEWING, OR APPROVING THE SPECIFICA-

TION OR STATEMENT OF WORK;

o PREPARING OR DEVELOPING THE SOLICITATION;

o EVALUATING BIDS OR PROPOSALS;

o SELECTING A SOURCE;

L4 NEGOTIATING PRICE OR TERMS AND CONDITIONS; OR

o REVIEWING AND APPROVING THE AWARD.

PARTICIPATION SOLELY IN THE FOLLOWING ACTIVITIES IS NOT
“PERSONAL AND SUBSTANTIAL” PARTICIPATION:

° AGENCY-LEVEL BOARDS, PANELS, OR ADVISORY COMMITTEES
THAT REVIEW PROGRAM MILESTONES OR EVALUATE AND REC-
OMMEND ALTERNATE TECHNOLOGIES OR APPROACHES FOR

BROAD AGENCY-LEVEL MISSIONS OR OBJECTIVES;

o GENERAL, TECHNICAL, ENGINEERING, OR SCIENTIFIC EFFORT
WITH BROAD APPLICATION;

o CLERICAL FUNCTIONS;

° A-76 MANAGEMENT STUDIES, PREPARATION OF IN-HOUSE COST
ESTIMATES, PREPARATION OF “MOST EFFICIENT ORGANIZA-
TION” ANALYSES, AND FURNISHING DATA OR TECHNICAL SUP-
PORT IN DEVELOPING PERFORMANCE STANDARDS, STATEMENTS

OF WORK, OR SPECIFICATIONS; AND

° REVIEWS CONDUCTED SOLELY TO DETERMINE COMPLIANCE
WITH REGULATORY, ADMINISTRATIVE, OR BUDGETARY PROCE-
DURES.

“PERSONAL AND SUBSTANTIAL” PARTICIPATION FOR PROCUREMENT
INTEGRITY ACT PURPOSES MAY BE MORE LIMITED IN BREADTH THAN
“PERSONAL AND SUBSTANTIAL” PARTICIPATION AS DEFINED FOR

18 U.S.C. 208 AND 207.

“SEEKING EMPLOYMENT” - IF THE ABOVE DEFINITIONS APPLY TO
YOUR SITUATION, THEN YOU MAY NOT “SEEK” EMPLOYMENT UNLESS
YOU FIRST DISQUALIFY YOURSELF. “SEEKING EMPLOYMENT” IS CON-
TACTING OR BEING CONTACTED BY A BIDDER OR OFFEROR REGARD-
ING POSSIBLE NON-FEDERAL EMPLOYMENT. FOR DOD PURPOSES,
THERE IS AN “EMPLOYMENT CONTACT” WHEN YOU ARE “SEEKING
EMPLOYMENT.” SEE 5 C.F.R. 2635.601 - 2635.606.

Disqualification: Disqualification is simple — Don’t
do ANY work on the task! To help you accomplish
this, DOD also requires that you give a written dis-
qualification to the head of the contracting activity
(HCA), with copies to the contracting officer, source
selection authority, your immediate supervisor, and

ethics counselor. The written disqualification must
identify the procurement, describe the nature and
specific dates of your participation in the procure-
ment, and identify the bidder or offeror and describe
its interest.

Resumption of Participation: The HCA has the
discretion to authorize, in writing, your resumed
participation at a future date only when one of two
conditions has been met: the potential employer is
no longer a bidder or offeror; or all employment
discussions have terminated without an agreement.
The HCA must consider all factors that might give
rise to an appearance that you may act without com-
plete impartiality and must consult with the ethics
official. The HCA may decide not to authorize re-
sumed participation.

RULE: An agency official must promptly report, in
writing, to his or her supervisor and ethics official,
an employment contact with a bidder or offeror in a
$100,000+ DOD procurement.

This requirement applies even when you promptly
reject the employment contact.

Other Restrictions: Other restrictions, such as those that apply to all
Government employees, may also affect your activities. Your ethics
counselor should explain these rules as well. These restrictions are
not the only ones that will apply to you.

You may make a written (signed and dated) request for advice,
prior to accepting any compensation, from your agency ethics
official. The ethics official must issue a written opinion within 30
days after receiving complete information as to whether the com-
pensation would be proper or a violation. The ethics official may
rely on that information, unless there is reason to believe that the
information is fraudulent, misleading, or otherwise incorrect. You
& the contractor may make good faith reliance on that written
opinion, i.e., that neither you nor the contractor have actual
knowledge or reason to believe that the opinion is based on
fraudulent, misleading, or otherwise incorrect information.
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